From: Famlawsuit@aol.com
Date: Tue, 14 Mar 2006 16:16:51 EST
Subject: Notice to FAMs
To: Famlawsuit@aol.com



 We wrote to you last week that we believe FAMs have meritorious claims under the Fair Labor Standards Act (FLSA) for overtime work for which you were not compensated.  We received a very large response.  Given the large response, it has been difficult for us to respond to specific questions asked by each person individually, but I hope this email will respond to your concerns and questions.  This email will tell you exactly what you have to do to participate in the FLSA case.

 

 We explained in the prior email that we have requested the government to agree that we can file an amended complaint in the LEAP lawsuit pending in the Court of Claims adding these new FLSA claims.  Not surprisingly, the government has not agreed to such an amendment and we will have to file briefs and arguments with the Court and have the Court order this.  Eventually, the Court should allow the amended complaint, but this could take a number of months and will certainly will kill time.  

 

 As we also explained in the earlier email, the statute of limitations continues to run against you unless you file your FLSA case in Court.  

 

 We are therefore intending to file a new lawsuit with new plaintiffs in the Court of Claims and we would like to do this as soon as possible.  

 

 There is no such thing as a class action under the FLSA, and each person who seeks compensation under the FLSA must individually opt-in to the lawsuit.    Therefore, if you are interested in being a plaintiff, you must opt-in to the case we file by following the instructions in this email.  Please understand you cannot receive any compensation for overtime under the FLSA unless you opt in, as explained below.

 

 Until you do opt in, the statute of limitations on your claim continues to run.  The FLSA has a two year statute of limitations for a simple violation and a three year statute of limitations for a willful violation.  The statute of limitations stops running against you once you opt-in, but continues to run until you do so.  So, if we file your opt-in on April 1, 2006, for example, you would be eligible to receive compensation for the FLSA violations for overtime work performed only after April 1, 2004 if the Court finds a simple violation and only after April 1, 2003 if the Court finds a willful violation.  You cannot receive back pay for work performed prior that time.   Therefore, the sooner you file the better.  Also, you would be compensated for any FLSA violations which occur after the opt-in is filed.  Persons no longer working as FAMs and those who might leave in the future are still eligible to receive compensation.  There is nothing you need to do to preserve your claim once you leave after opting in to the lawsuit.  If you left employment as a FAM more than three years ago, you will most likely not be able to recover anything in the lawsuit and I would advise that you not participate since you probably won’t receive anything.

 

 In order to be an opt-in in the new lawsuit, you need to do the following:

 

 1.  Attached is a Retainer Agreement which gives us “the lawyers” the right to represent you.  We cannot file a claim on your behalf without first being retained by you.  Please sign the Agreement, date it and return it to my office by mail as soon as possible.  

 

 2.  In addition, we are requesting payment of $100 per person to cover costs and some fees.  This needs to be sent in with the retainer agreement and is a prerequisite to our representing you.   Those of you who have already paid our office $100 do not need to make send in an additional $100.  Should the case settle or should we win, we will seek reimbursement of costs and attorneys fees from the government, and to the extent we receive such reimbursement, we will reimburse to you the $100 retainer in addition to any amounts you receive on your FLSA claim.  Please make out the check to “FAM Lawsuit”.
 

 3.  Also attached is what is called a “Notice of Consent”.  We need to have you sign this form and return it with the Retainer Agreement.  This form will be filed with the new lawsuit.  Because you are in a sensitive position, we intend to file your claim as what is called a “John Doe” claim, which means that your identity will not be publicly disclosed.  When we file the Notice of Consent on your behalf, it will be filed under seal.

 

 4.  Also enclosed is a questionnaire we sent out some time ago to the FAMs who contacted us.  If you have not already completed it and sent it back to us, you should do so.  However, do not hold up sending us the Retainer Agreement, Notice of Consent and retainer fee while you are filling out the questionnaire as we believe it is in your best interests to opt in to the new FLSA suit as soon as possible.  

 

 Send all to: Stephen Seliger, 155 North Michigan Avenue, Suite 501, Chicago, Illinois 60601.  

 

Once we have received the above, we will notify you by email and will proceed to opt you into the FLSA suit as soon as possible.  As we receive retainers and Notices of Consent from FAMs, we will add them in waves.

 

 Many of you asked specific questions and I will try to respond to them here.

 

First, after your claim is filed, we will contact you when we need additional information from you, including documents.  Don’t worry that you need to send those to us now.  Just hold onto them.  Certainly, if you think that some documents might be relevant to the lawsuit, preserve them, even if we later determine not to use them.

 

Some of you asked whether the time claimed to be compensable would include travel from your house to the airport.  Most likely not unless you had to stop into the office.  We will argue, however, that time starts running once you arrive at the airport and doesn’t end until you leave the airport.  Also, in answer to some of you, this case does not involve night differential.

 

I can’t tell you how long the suit will last.  These things tend to go on and on.  We certainly will do whatever we can to move it as quickly as possible.  Also, I cannot at this time tell you how individual relief will be determined if we win or settle the case.  

 


I don’t know how the FLSA claim might affect how you are paid in the future.  Clearly, the 
government could decide to do away with LEAP but then it would have to pay you for all the actual overtime you work under the FLSA, which, we believe, should result in higher pay.  The government could also decide not to have you work as many hours.  

 

I have tried to answer all the questions I’ve received, but should you have any further questions that haven’t been answered here, please email them to FAMLAWSUIT@aol.com.

 

Steve Seliger

- RESUME -
 Stephen G. Seliger
155 North Michigan Avenue
Suite 501
Chicago, IL 60601
Telephone: (312) 616-4244
Fax: 312 (565)7289
 

Admitted to practice in California (1985), Illinois (1973) and New Jersey (1969).
From 1978 to the present, I have maintained a law practice specializing in employment and civil rights litigation with an emphasis on class actions. I have represented plaintiffs in approximately 20 certified class cases and have handled over 200 individual cases for plaintiffs alleging race, sex, age and disability discrimination, sexual harassment, claims for employee benefits and claims under the Fair Labor Standards Act. 
On occasion, I have represented defendants. I have also represented plaintiffs in housing discrimination, land fraud, consumer safety, constitutional and commercial cases. I have tried approximately 30 cases, including 8 class actions, and have argued approximately 20 appeals.
For the past two years, I have taught a basic civil rights course at De Paul College of Law as an Adjunct Professor. For the past four years, I have co-taught a seminar on disability law as an Adjunct Professor of Law at Northwestern University Law School.
In 1992, I was named one of the top plaintiffs employment lawyers in the United States by the National Law Journal. In 1980 and 1981, I served as general counsel for a state agency, the Illinois Commission on Delinquency Prevention.
From 1975 to 1978, I was an associate at Cotton, Watt, Jones, King & Bowlus, a Chicago labor and litigation firm.
From 1973 to 1975, I was an attorney with the Legal Assistance Foundation of Chicago, representing poor clients in individual and class cases in the area of welfare, public housing, consumer protection and prison law.
From 1970 to 1972, I was law clerk to Judges Otto Kerner and Thomas Fairchild on the Court of Appeals for the Seventh Circuit. I devoted most of one year to the appeal of the Chicago Seven Conspiracy case, United States v. Dellinger, 472 F.2d 340 (7th Cir. 1972). From 1969 to 1970 I was law clerk for two trial court judges in Camden, New Jersey.
I received a J.D. degree cum laude from Northwestern Law School in 1969. As a law student, I was co-editor-in chief of the Journal of Criminal Law Criminology and Police Science and author of a note,  Toward a Realistic Reorganization of the Penitentiaries,   60 J. Crim.L.C.&P.S., 47 (1969). I received a B.A. from the University of Pennsylvania in 1966.
Class/systemic cases
Zamora v. D  Arrigo Brothers of California: Presently pending in the U.S. District Court for the Northern District of California, represent certified class of female farm workers denied promotions to supervisory positions. Trial scheduled for December.
Doe v. United States: Represent hundreds of Federal Air Marshals in a collective action under the Fair Labor Standards Act alleging denial of compensation for overtime work. Pending in the U.S. Court of Claims.
Bell v. Woodward Governor: Represent certified class of minority employees systemically denied promotions and salary increases. Case pending.
EEOC v. AT&T Technologies, Inc.: Successfully represented 13,000 female employees subjected to discriminatory maternity leave policy. Settled for $66 million. Court found my work to be of superior quality reflecting both extraordinary skill and vigorous representation.  
Allen v. Seidman: Successfully represented class of African-American bank examiners the Federal Deposit Insurance Corporation denied promotions. Court stated I had   done a very fine job for the class....[and that my] clients ha[d]...been extremely well represented.   Court of Appeals extensively reviewed the trial evidence in 881 F.2d 375 (7th Cir. 1989).
Bigby v. City of Chicago: Successfully represented class of African-American police officers denied promotion to lieutenant. Relief included my appointment as a monitor of the City's development of a new promotion test. Court found my work remarkably efficient, stating I litigated with a degree of clarity and comprehension that few lawyers rival.  
Gulino v. New York City Board of Education: Represent class of more than 2,000 New York City public school teachers who failed a certification exam. After trial, the Court ruled in favor of defendants. An appeal is pending.
Delgado v. Ashcroft: Successfully represented five African-American and Hispanic candidates rejected for hire as FBI Special Agents because they were considered unsuitable. U.S. District Court for the District of Columbia found these subjective hiring procedures discriminatory, invalid and unreliable, and ordered systemic relief.
Cook v. McCarren: Successfully represented class of union members challenging mismanagement of health and welfare fund under ERISA.
Breedlove v. Tele-Trip Co., Inc.: Successfully represented a class of employees who terminated or illegally converted to independent contractor status and denied pensions. Alleged age discrimination and violation of ERISA.
In re Hooters Gender Discrimination Litigation: Successfully represented class of males denied employment. Hooters agreed to hire males.
Battle v. White Cap: Successfully represented class of African-American employees subjected to a discriminatory disciplinary system.
Jefferson v. Windy City Maintenance/Binion et al. v. Metropolitan Pier and Exposition Authority: Successfully represented classes of African-American janitorial employees at Chicago's McCormick Place and Navy Pier subjected to discriminatory disciplinary system.
Rosario v. Cook County: Successfully represented class of Hispanic jail guards denied promotion.
Moon v. Cook County Merit Board: Successfully represented class of African-Americans denied jobs as jail guards for failing discriminatory polygraph exam.
Thomas v. City of Evanston: Successfully represented class of females denied employment as fire fighters due to a discriminatory physical agility test.
Representative Individual Cases
Shidaker v. Tisch, 782 F.2d 748 (7th Cir. 1986), vacated and remanded, 481 U.S. 1001 (1987), affirmed, 833 F.2d 627 (7th Cir. 1987). In two appeals successfully represented woman denied promotion. Established favorable law on nature of statistical proof of discrimination.
Blonder v. Evanston Hospital: Successfully represented social worker fired when she refused to submit to a rubella vaccination, claiming its adverse effects on middle-aged women.
Karlen v. City Colleges, 837 F.2d 314 (7th Cir. 1988). Successfully represented professors challenging an early retirement program as age discrimination.
Levine v. Lane Bryant/Robinson et al. v. Sizes Unlimited: Successfully represented a group of opt-in plaintiffs terminated from the clothing chain claiming age discrimination.
Meisser v. Hove: In two cases, successfully represented a deaf employee of the FDIC denied advancement as a financial analyst. Claimed discrimination on the basis of disability.
Doll v. Brown: Successfully represented electrician with the VA denied promotion due to throat cancer. Court found me a   highly experienced and highly skilled employment litigator. See, 75 F.3d 1200 (7th Cir. 1996), discussing standards for relief in a discrimination case.
Carter v. Casa Central: Successfully represented nursing supervisor terminated because she was diagnosed with multiple sclerosis. See, 849 F.2d 1048 (7th Cir. 1988).
Sierzega v. Ashcroft: Currently represent woman denied FBI Special Agent position because she was briefly hospitalized for depression as a college student. Case challenges FBI's psychological fitness for duty policies.
Have successfully represented clients in cases alleging sexual or racial harassment. See, e.g., Curcio et al. v. Chinn Brothers, 887 F. Supp. 190 N.D.Ill. 1986); Lynam v. First Foot, 919 F. Supp. 114 (N.D. Ill. 1996); 886 F. Supp. 1443 (N.D. Ill. 1995); Hunter v. Countryside Center, 723 F. Supp. 1277 (N.D. Ill. 1989); Augustin v. Martin, 1992 U.S. Dist. LEXIS 14368 (N.D. Ill. 1992).
As counsel for Hope Fair Housing Center, successfully represented plaintiffs and testers in about ten housing discrimination cases. Also represented an African-American community whose neighborhood was destroyed in order to re-build Comiskey Park for the White Sox.
Represented class of welfare recipients denied timely emergency assistance. Seventh Circuit on two occasions ruled for plaintiffs, but the Supreme Court ultimately reversed.
Successfully represented large group of persons who purchased worthless land as a result of fraud. The developer sought to enjoin their litigation efforts claiming they constituted unlawful solicitation of litigation.
Successfully represented para-medic fired for performing emergency episiotomy during childbirth. Court found I performed most capably and was a highly qualified and experienced lawyer. Court, in determining my rate for attorney  s fees, stated: No principled distinction seems reasonable between pro bono (or salaried lawyers, for that matter, lawyers for large firms) on the one hand and a lawyer like Seliger on the other, simply because the latter has opted for life as a sole practitioner rather than for pro bono work or for the large firm practice which his high quality credentials would give him entree.  561 F. Supp. 997, 999 (1983).
Currently represent a purposed class of persons who communicate by telephone with prison inmates and are charged excessive rates for collect calls. Case pending in the FCC.
Successfully represented plaintiffs in two large product liability cases, one involving a man blinded as a result of an exploding bottle of lye, and the other involving a young girl who lost her lung when an unstable dumpster fell on her.
Represented nurse-midwives who were prohibited from engaging in home-birth practice under Illinois statute.
Represented a woman's organization, Zonta International, filed amicus curiae brief in the Supreme Court arguing that private organizations should be permitted to limit admission to members of one sex. Board of Dir. Of Rotary Intl. v. Rotary Club of Duarte, 481 U.S. 537 (1987).
P. Jeffrey Black
Federal Law Enforcement Officers Association (FLEOA)
• FAMS Agency Vice-President of Policy & Ethics
• FLEOA Nevada State Chapter President
E-mail:   VegasSkyMarshal@Gmail.com
To join FLEOA:  
Call Membership Services at (717) 938-2300
Monday - Friday, 9AM - 4PM Eastern
On the internet go to:   http://www.fleoa.org
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In regards to LEAP / FLSA lawsuit, there are new rumors that if FAMs are classified under Administrative Uncontrollable Overtime (AUO), that is will not be credited toward retirement.

Those rumors are ALSO WRONG:

"5 Code of Federal Regulations (CFR) Part 550

Section 550.107--We are replacing the former section 550.107 (which 
dealt with the special premium pay cap for law enforcement officers) 
with a new section to address the treatment of certain types of   regular and recurring premium pay: (1) Standby pay under 5 U.S.C. 5545(c)(1); 
(2) AUO pay under 5 U.S.C. 5545(c)(2); (3) availability pay under 5 
U.S.C. 5545a; and (4) regular overtime
pay for firefighters covered by 
5 U.S.C. 5545b. Generally, these types of premium pay are creditable as 
basic pay for retirement purposes. (AUO pay is retirement creditable 
for law enforcement officers only. Also, only the straight-time portion 
of a firefighter's regular overtime pay is retirement creditable.)"

http://www.opm.gov/fedregis/2002/66-0019319-a.htm

http://www.opm.gov/oca/leo_report04/appendixF.asp

http://www.opm.gov/fedregis/2004/69-091704-55943-a.htm

We would love to tell you the source of these rampant and ridiculous rumors being spread about the LEAP / FLSA lawsuit its attorney, if you take a guess based on past history, I am very sure that you will be correct the first time.

As always, we take the "high road" and simply allow the entites OUTSIDE the FAM Service to make the final LEGAL and ETHICAL courses of action.  

Fraternally,
Robert MacLEAN
Federal Law Enforcement Officers Association ( www.FLEOA.org )
Federal Air Marshal Service Agency Executive Vice President 
Email:  RJMACLEAN@GMAIL.COM 
Fax:  702-920-7687
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